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“ Marriage according to Hindu |l aw, is a holy union
for the performance of religious duties. It is not a contract;
the mere fact that a marriage was brought about during the
minority of either party thereio, does not render the marriage
invalid.” 1 =
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“Where the father or other guardian of the bride gives
the bride in marriage without receiving any consideration
from the bridegroom for giving the girl in marriage, the
marriage is called Brahma. But where he receives such
consideration which technically called Sulka or bride’s
price, the marriage is called Asura, even though, it may
have been performed according to the rites prescribed for
the Brahma form. The test in each case is, whether any

consideration was received by the father or other guardian
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for giving the girl in marriage. The mere giving of a
present to the bride or to her mother as a token of compli-
ment to her does not render the marriage Asura marriage.”t
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THE HINDU WIDOWS' REMARRIAGE ACT 1856

Whereas 1t is known that by the law as adminis-
tered in the Civil Courts established in
the territories in the possession & under

Preamble

the Government of the East india Company, Hirdy

Widews with certsin exceptions are held to be,
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by reason of their having been once married,
ineapable of contracting a second valid marriage
and the offspring of such widows by any second
marriage are held to be illegitimate & incapable
of inheriting property, and whereas many Hindus
believe this imputed legal inecapacity, although
it is in accordance with established custom, is
not in accordance with a true interpretation of
the precepts of their religion, and desire that the
civil law administered by the eourts of Justice shall
no longer prevent those Hindus who may be so
minded, from adopting a different custom, in
accordance with dictates of their own conscience;
and whereas it is just to relieve all such Hindus
from this legal incapacity of which they complain,
and the removal of all legal obstacles to the
marriage of Hindu widows will tend to the promo-
tion of good morals and to the public welfare,

1t is enacted as follows :—

1. No marriage contracted between Hindus

e
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(a) shall be invalid, and the issue
Marpiage of Hindu

widows legalized. (b) of no such marriage shall be

illegitimate, by reasonof the woman

having been previously married or betrothed to

another person who was dead at the time of such

marriage, any custora and any interpretation of
Hindu law to the contrary notwithstanding.

2, (e) All rights and interests which any widow

(d) mey have in her deceased husband’s property

Case law

{(a) Act applies only to Hindu widows' remarriage as such, 19c¢ 289;
onnbles widows unable to remarry previously, to remarry, 114, 830 ;
and dees not apply to cases in which remarricge {s allowed by custom
of caste 11 B 1319;

(b} Of a marringe under the Act can inherit, 4. P, R, 1905 ; 61 P,
R. 1005 ;

{0} S. 2 divest« herof the right only if she marrics after succeeding
to the estate, 26 B, 3834 Bom. L, R. 73;29 B, 91, (F. B-6 Bomb, I
R, 779, transfer by n Hindu—~{or legal nccessity remarriage is valld,
L, T, 542,

{b) Baction applict only to widows who could not have remarried
prior to the Act, 11 A. 030: a—of a caste in which remarriasge s sllow-
ed, e, g. the Kumrl, can remain in possession {or her husbsnd's estate,
11l ber desth 204, 476; see aleo on 2PA. 122; she does not lose her
right to maintcnanee sgainst ber busband's ectate, 31 A, 1615 che
{otfeits e~tate inberited. £2 G 5¢9; from ker son, 22 B, 321 (F, B.)
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by way of maintenance,

Rights of widow in deceased

husband’s property to cease _

or by inheritance to her

B succestors, or by virtue
of any will or testamentary disposition conferring
upon her, \vithg)ut express permission to remarry,
only a {imited interest in such property with no
power of alienating the sume, shall upon her re-
marriage cease and determine as if she has then
died; and the next heirs of her deceased husband,
or other persons entitled to :he property on her
death, shall thereupon succeed to the same.

3. On the remarriage of a Hindu widow, if
neither the widow mnor any

Guardianship of children of
deceased and on the
remarriage of his widow

other person has been expr-
essly constituted bv the
will or testamentary dispo-
sition of the deceased husband the guardian of
his children the father, or paternal grandfather or
the mother or paternal grand mother of the decea-
sed husband, may pe'tition the highest Court having

I4



L

o\ [N
IECCIREE I AR I LS
A e B St S0 205 O G5 e ot o o A SR O g T e e

original jurisdictiou in civil cases in the place where
the deceased husband was domiciled at the time of
his death for the appointment of some proper
person to be guardian of the said children, and
thereupon it shail be lawful for the said Coart if it
shall think fil, 1o appoint such guardian, who when
appointed shall be entitied to have the care &
custody of the said children, or of any of them
during their minority, in the plsce of their mother,
and in making such appointment the Court shall
be puided, so far as may be by the laws and rules
in foree touching the guardianship of children (av
who have neither father ror mother, '
Frovided that when the said chiléren have no
property of their own sufficient for their support
& proper edueation whilst minors, no suen appoint-
ment shall be- made otherwise than with the -
consent of the mother (b) unless the propised

TR AR v e A e e e et
B s T T

Case law—~ -

§ (8) Meaning of—3 A 195, {b} ~ho has noright ta give b foniﬁ
siopiion, 24 B §9: ‘

5 73 5}
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guardian shall have given security for the support
and proper education of the children whilst
minors. :

4. Nothing in this Act contained shall be const-
rued to render any widow who, at the time of the

death of any person
Nothing in this Act to render

any childless widow capable
of inheriting, childless widow, capable

having any property is a

_ of inheriting the whole
or any share of such property, if before the
passing of this Act, she would have been incapable.
of inheriting the same by reason of her beinga
childless widow.

5. KExceptasin the three preceding sections.

is provided 2 widow shall
Saving of rights of widow

marrying except as provided ) .
in Sections 2 and 4. remarriage forfeit (a) any

property or any right to

(») remarrisge does not prevent such a widow from inheriting her
gon’s property, 2 B.L,R. A.C, 189—11 W. R 82; a remarried Marwarl
eannot claim her first husband’s property, 1 M, 226; right to-give in

adoption is not a right reserved under the Bection 24 B, 89 Gontra,
8 B. 107—11 Bom, L, 1184.

not, by reason of her

4
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which she would otherwise be entitled, and every
widow who has remarried shall have the same
rights of inberitance as she would have had, had
such marriage been her fiest marriage.

6. Whatever words spoken, ceremonies per-
formed or engagements
Ceremonies constituting

valid marriade to have
same eifect on widows' Hindu female who has not

made on the marriage of 8

macrlage. been previously married,
are sufflcient to constitute a valid marriage, shall
have the same effect if spoken, performed or
made on the marriage of a Widow, and no marr-
iage shall be declared invalid on the ground that
such words, ceremonies or engagements are
inapplicable to the case of a widow.

”

7. 1 the widow remarrying is 8 minor whose

marriage has not been
Consent {6 remarriage

of minor widows. concummated, she shall

not remarry without the
consent of her father, or if ste has no father, of

her paternnl grandfather, or if she has no such

€3
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grand father, of her mother, or failing also
brothers, of her next male relative.
8. All persons knowingly abetting a marriage

Punishment for abetting
marriage made countrary
to this Section.

made contrary tothe pro-
visions of this section
shall be liable to imprison-
ment for any term not
exceeding one year or to fine or to both,

And all marriages made contrary to the provi-
sions of this section may be declared void by a Court

_ of law : provided that, in
Efiect of such marriage

) any questien regarding
proyis 1o & N

the validity of 2 marriage
made contrary to the provisons of this section,
such consent is as aforesaid shall be presumed (a3
until the contrary is proved and that no such marr-
iage shall be declared void after it has been

consummated.
In the case of a2 widow who is of full age, or

. Case Jaw L .
Case law. (o) Section gA. 143. .

%4
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whose marriage has been
Consent to remarrage of )

_ consummated, her own
malor widow.

consent shall be sufficient

consent to eonstitute her remarriage lawful and
valid.
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" Yagnyabulkya has authorized the second marriage of
a man, while his former wife is living but only under
certain circumstances of misconduct or misfortune in the
latter, such as the vice of drinking wine, of deception, of
extravagance, of using disagreeable language, or showing
manifest dislike towards her husband, long protracted and
incurable illness,  barrenness or producing only
female offspring. In defiance, however, of this restraint,
some of them marry thirty or forty women, either for the
sake of money got with them at marriage, or to gratify
brutal inclinations "'*

“IFEETT N 99 B g9 (YIE A & fEd «
fr soET ggal & ST &1 3 SEesl § AHF
frar B—EH TEWW H=ZT T &1 A1 g 7 A
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" %A second defence of the monotheistical system of the
Veds; in reply to An apology for the present state of Hindu
worship.
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“ On the othet hand. there has already been 2 very
remarkable increase in child widows particularly under the
age of 5 years. which can only be atutributed to the rush of
marriages anticipatory to the Sarda Act, a rush which it is
to be feared will contribute large numbers of young widows
to the figures of the 1941 census unless thereis before
them a very pronounced change of attitude towards widow

-remarriage in Hindu Society generally.”*

* Census Vol. 1, Part 1, Page 228, Para 98
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